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When this deficiency case was called for trial,
the parties represented that they had just reached a
basis of settlenent, consisting of adjustnments to
i ncone reflected on Fornms 4549-A, |ncone Tax
D screpancy Adjustnents. Each of the forns included a
line 19(c) for “Interest”, on which the anmount “0.00"
was typed for each year in suit; but no nention of
interest was nmade by the parties anong thensel ves or
before the Court. After consultation, the parties
confirmed that the calculations reflected on the
Forms 4549-A were correct and that they were wlling to
settle on that basis, and the Court ordered themto
file a stipul ated decision docunent within 30 days.
The parties could not stipulate. |Instead, R noved the
Court to enter decision in the anmounts of tax,
additions to tax, and penalties shown on the
Forns 4549-A with no decision as to interest; P-Wdid
not object to R s notion; and P-H cross-noved the Court
to enter decision in those sane anounts of tax,
additions to tax, and penalties, plus zero anobunts in
i nterest.
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Held: In a deficiency case under sec. 6213(a),

|. R C., the Tax Court has no jurisdiction to determ ne
i nterest due on the deficiency.

Hel d, further, where R and P-Wreasonably believed
that interest was not included in the parties’ proposed
settlenment, but P-H reasonably believed (fromthe zero
entries for interest on line 19(c) of Forns 4549-A)
that zero interest was a termin the parties’ proposed
settlenment, the parties failed to have a neeting of the
mnds on a material termand did not settle the case.

David Lee Smth, pro se.
Ted H Merriam for petitioner Mary Julia Hook.

Joan E. Steele, for respondent.

VEMORANDUM OPI NI ON

GUSTAFSON, Judge: This case is before the Court on the
parties’ cross-notions for entry of decision. On Cct ober 7,
2008, respondent filed a notion for entry of decision requesting
that the Court enter a decision “pursuant to the agreenment of the
parties”, determning deficiencies in tax, additions to tax, and
penalties for the years 2001 through 2005. Petitioner Mary Julia
Hook filed a response on Cctober 24, 2008, indicating that she
does not object to the requested entry of decision. Petitioner
David Lee Smth filed a response and cross-notion on Cctober 23,
2008, in which he objects to the entry of decision as requested
by respondent, and instead requests that decision be entered in
t hose sane anobunts but “including $0.00 for interest.” W wll
deny both respondent’s notion and M. Smth's cross-notion for

t he reasons stated bel ow
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Backgr ound

Pretrial Proceedi ngs

On July 3, 2007, the Internal Revenue Service (IRS) issued
to petitioners David Lee Smth and Mary Julia Hook notices of
deficiency pursuant to section 6212(a),! determ ning deficiencies
in tax for the tax years 2001 through 2005, along with additions
to tax under section 6651(a)(1l) and penalties under section 6662,
totaling $626, 756. Attached to the notices were Forns 4549-A,
| ncone Tax Di screpancy Adjustnents, that showed the IRS s
proposed adjustnents to their incone, and that gave the
deficiency (on line 14) and the additions to tax and penalties
(on line 17(a) and (b)) that appeared on the notice of
defi ci ency.

The Fornms 4549-A attached to the notices of deficiency al so
included a line 19(c) with the printed caption “Interest (IRC
8 6601) - conputed to”, which was conpleted with the typed date
“07/ 15/ 2007” (the date one nonth after the forns were dated), and
in the colum for each of the five years, an anmount of interest
was stated. These interest ampunts total ed $152, 382, which was
about 24 percent of the total liabilities for tax, additions to
tax, and penalties. However, as usual, the interest anounts did
not appear on the notices of deficiency.

On Septenber 28, 2007, M. Smith and Ms. Hook filed their

petition challenging the deficiencies the IRS had determ ned in

!Except as otherwi se noted, all section references are to
the Internal Revenue Code (26 U S.C ), and all Rule references
are to the Tax Court Rules of Practice and Procedure.
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tax, additions to tax, and penalties. (The petitions nmade no
mention of interest.) At that time both petitioners resided in
Col orado. The petition alleged that the petitioners are “married
i ndi vi dual s who are separated”. M. Hook thereafter obtained
separate representation, and M. Smth represents hinself. Since
May 2008 the petitioners have each submtted their own non-joint
filings in this case.

On April 8, 2008, the Court issued its notice that the case
woul d be tried at the cal endar comenci ng Septenber 8, 2008, in
Denver, Colorado. After the issuance of that notice, M. Smth
filed four notions? that, if granted, would have had the
practical result of delaying the Septenber 2008 trial. The Court
denied all of his notions. The case was called during the
Septenber 8 cal endar, and the Court ordered that the case would
be tried on Septenber 9, 2008.

Settl enent Attenpt

On Septenber 9, 2008, the parties appeared, and counsel for
respondent infornmed the Court that the parties had reached “a
basis of settlenment.” She presented “a conputation forni which
“shows all the adjustnents to incone for all of the issues for
the years before the Court.” Respondent’s counsel requested “to

| odge [the form with the Court as the basis of settlenent and

2On June 10, 2008, M. Smth noved to stay proceedi ngs; on
July 16, 2008, he noved to stay proceedings; on July 22, 2008, he
moved to have hinself dism ssed fromthe case; on August 7, 2008,
he noved to continue the trial; and on Septenber 3, 2008, he
moved to disqualify the undersigned Judge.
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request|[ed] 30 days for the filing of the decision docunent.”
The docunent was | odged with the Court.

The “conputation forni consisted of two Forns 4549-A. Like
t he equivalent fornms previously attached to the notices of
deficiency, these forns gave, for each of the five years, anounts
of deficiency (on line 14) and additions to tax and penalties (on
l[ine 17(a) and (b)), though in this instance those anmounts
totaled only $314, 154--just slightly nore than 50 percent of the
total amounts on the notice of deficiency.

Li ke the equivalent fornms attached to the notice of
deficiency, these Forns 4549-A also included a line 19(c) with
the printed caption “Interest (IRC 8 6601) - conputed to”, and in
this instance it was conpleted with the typed date “10/08/2008”
(the date one nonth after the formwas dated), and in the col um
for each of the five years the figure “0.00” was typed. At the
Septenber 9 hearing, no nention was nmade of these entries.

At the Septenber 9 hearing, counsel for M. Hook expl ai ned
that the parties had reached “conceptually a sinple settlenent on
the basis of the settled issues * * *.  And the conputations flow
fromthere”. He indicated that this nmeant that the parties had
not actually reached agreenment on the anmounts of deficiencies to
be determ ned, but had so far agreed only on the outcones of the
issues in the case. The Court instructed the parties to “do
what ever you need to do to satisfy yourself that these
conputations are correct. And then when we know that we have an

agreenent, we’'ll accept this and proceed.” The Court then
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recessed for 20 m nutes, after which Ms. Hook’s counsel and
M. Smth affirmed that they had confirmed “the correctness of
the calculations reflected on the Form 4549A". M. Smth stated
that he was “willing to rely on what counsel for nmy co-Petitioner
has stated with respect to the accuracy of it. * * * | am
willing to settle on that basis.”® The Court ordered the parties
to cooperate in filing a stipulated decision docunent within
30 days.

At the Septenber 9 hearing, the parties made no nention of
the subject of interest and no nention of the zero figures on
line 19(c). Neither party alleges any statenment nade anong the
parties outside the hearing that inforns the terns of an
agreenent between the parties. M. Hook’s counsel did inform her
(apparently out of the hearing of the other parties) that
statutory interest would be added to the amount of any
settl enent.

Failure to Stipul ate

Thereafter, respondent prepared a draft decision docunent.

The draft was consistent with the conventions normally used to

SM. Smith explicitly deferred to the judgnent of M. Hook’s
counsel as to the terns of the agreenent. See Hrg. Tr. 5, Sept.
9, 2008 (“Your Honor, | don’t know anything about the factual
basis for this settlenment. So |I’mjust taking counsel’s word
that that is true, and that’s fine if that is the case”); id.
at 6 (“If ny co-Petitioner and her attorney agree to those
nunbers, | do also”); id. at 9 (“there is no way | can figure the
accuracy of those figures. * * * But | amwlling to rely on what
counsel for ny co-Petitioner has stated with respect to the
accuracy of it. Presumably, he has checked that out, and |I am
willing to settle on that basis”).
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settle Tax Court cases.* It consisted of two parts--first, a
“Deci sion” determ ning deficiencies, additions to tax, and
penalties for the suit years (in the anounts on the Forns 4549-A
| odged on Septenber 9, 2008), followed by a blank to be signed by
t he Judge; and second, bel ow the Judge’s signature blank, three
addi tional paragraphs foll owed by signature bl ocks for the
parties. The three paragraphs read as foll ows:

It is hereby stipulated that the Court may enter
t he foregoing decision in this case.

It is further stipulated that interest will be
assessed as provided by |Iaw on the deficiencies,
penal ties, and additions to tax due from petitioners.
It is further stipulated that, effective upon the
entry of this decision by the Court, petitioners waive
the restrictions contained in I|.R C 8§ 6213(a)
prohi biting assessnent and collection of the
deficiencies, penalties, and additions to tax (plus
statutory interest) until the decision of the Tax Court
becones fi nal
In correspondence with the IRS, M. Smith objected to the
second and third of these paragraphs. As to the provision about
interest, M. Smth wote: “This stipulation would change the
cal cul ation agreed to by the parties and their attorneys and
approved by the Tax Judge on Septenber 8 [sic], 2008. As you
will recall, the Tax Court Judge said that he would not permt

any changes to be nmade to the Septenber 8 [sic], 2008

“See I nternal Revenue Manual (IRM Exhibit 35.11.1-128 (Aug.
11, 2004); see also IRMpt. 35.8.2.5(1) (Aug. 11, 2004) (“the
separate stipulation docunent or the stipulation part of the
conbi ned stipul ation and deci si on docunent should contain the
foll ow ng paragraph: ‘It is stipulated that interest will be
assessed as provided by |law on the deficiency(ies) in tax,
addition(s) to tax, and penalty(ies) due frompetitioner(s)'”).
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calculation.” As to the provision about waiver of the
restriction of section 6213(a), M. Smth stated sinply: “I do
not see the need for this stipulation.”

Mbtions for Entry of Decision

On Cctober 7, 2008, respondent filed a notion for entry of
deci sion, asking the Court to enter a decision in the anounts of
deficiencies of tax, additions to tax, and penalties that appear
on the Forns 4549- A that were | odged with the Court on
Septenber 9, 2008. Respondent does not request any decision or
ruling either on waiver of the restriction of section 6213(a) or
on the issue of interest.

Ms. Hook’s response to respondent’s notion explains her
objection to the second and third paragraphs in the draft
deci sion docunent. It states that she “should not be forced to
stipulate to sonmething to which she did not agree”; asserts that
“the Court does not have the power to force Ms. Hook to waive the
8§ 6213(a) restriction”; states that “Respondent has the power to
assess interest even if it is not contained in the Decision”; and
states that she “does not object to entry of decision of the
deficiencies and penalties set forth on page 1 of Respondent’s
Motion for Entry of Decision.”

M. Smth s response and cross-notion argues that
respondent’s position is “bizarre” and “frivolous” in arguing
that “the Tax Court |acks jurisdiction over issues concerning
interest conputed under 1.R C. § 6601”. M. Smth noves the

Court to “enter a decision in accordance with the Septenber 9,
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2008 cal cul ation and settlenent, including $0.00 for interest.”
M. Smth does not allege that the parties ever discussed the
i ssue of interest.
Thus, each of the parties asserts--

* that the parties reached a settlenent on Septenber 9,
2008;

e that pursuant to that settlement, the Court should
enter a decision;

e that the anmbunts of tax, additions to tax, and
penal ties that should be included in that decision are
t hose that appear on the Forns 4549-A | odged with the
Court on Septenber 9, 2008; and

e« that the Court’s decision should not address the
restriction of section 6213(a).

The only dispute is as to interest. Respondent and Ms. Hook both
mai ntain that the Court’s decision should not address interest,
and that the IRS will thereafter be able to assess interest.

M. Smth maintains that the Court’s decision should address
interest, and that the amount of interest in the decision should
be zero.

Di scussi on

In a deficiency case, the Court has no jurisdiction to enter
a decision as to interest on the taxpayer’'s tax
defi ci enci es.

When a taxpayer has an under paynent of tax, interest wll
general ly be due on that underpaynent, pursuant to
section 6601(a). As a result, when the Tax Court determ nes a
deficiency in tax, one result of that decision will typically be
that the taxpayer will owe both the tax deficiency determ ned and

interest thereon. However, in its deficiency proceedings this



- 10 -
Court is “a court of limted jurisdiction and is not enpowered to

deci de general questions relating to interest.” Anthony v.

United States, 987 F.2d 670, 672 (10th Cr. 1993). 1In a

deficiency case brought under section 6213(a), the Tax Court has
jurisdiction over tax, additions to tax, and penalties, but it
does not have jurisdiction over interest issues. Rather,

section 6214 confers on this Court jurisdiction to redeterm ne a
“deficiency”; and section 6211 defines a “deficiency” as an
anopunt of “tax”. While section 6601(e) (1) does generally provide
that references to “tax * * * shall be deened also to refer to
interest inposed by this section on such tax”, the section notes
an explicit exception: “except subchapter B of chapter 63 [i.e.,
sections 6211-6216], relating to deficiency procedures”. See

Wite v. Comm ssioner, 95 T.C 209, 213 (1990). Thus, interest

on a tax deficiency is not properly before the Tax Court in a
deficiency case.

In the ordinary course, after a Tax Court deci sion
redetermnes a tax deficiency, interest is |ater assessed on that
deficiency.® If the IRS assesses nore interest than the taxpayer
believes is actually due, then the Tax Court may acquire
jurisdiction to resolve the matter if the taxpayer files a tinely
nmoti on under (and satisfies the prerequisites of)

section 7481(c). See Rule 261.°

°See Conmi ssioner v. MCoy, 484 U. S. 3, 7 (1987).

The other instances in which the Tax Court may adjudi cate
interest issues are few \Wiere the IRS has failed to abate
(continued. . .)
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However, in this deficiency case, the Tax Court has never
had jurisdiction over any interest that M. Smth and Ms. Hook
may owe on their inconme tax liabilities for 2001 through 2005.
Their petition did not request any relief as to interest; and if
it had nmade such a request, then to that extent it would have
been subject to being stricken for lack of jurisdiction. |If this
case proceeds to trial, no evidence or argunent can be offered as
to interest issues; and if such evidence were offered, it would
be ruled irrelevant. [If this case proceeds to decision wthout a
settlenment, then the Court’s decision will include no
adjudication as to interest for any party.

We acknow edge that the exclusion of interest from
deficiency jurisdiction may not be intuitive to taxpayers, many
of whom nust be unacquainted with the details of deficiency
jurisdiction, and sone of whom m ght wongly assune that a
deficiency suit in the Tax Court m ght resol ve issues of

statutory interest. That fact should condition both the IRS s

5(...continued)
interest, section 6404(h) gives the Tax Court jurisdiction to
determ ne whether that failure was an abuse of discretion; and in
a so-called “collection due process” suit under section 6330(d),
the Tax Court review ng proposed collection activity by the IRS
may have jurisdiction to decide whether interest that the IRS
proposes to collect has been correctly conputed. See Urbano v.
Comm ssioner, 122 T.C. 384 (2004). Neither of those
circunstances is pertinent in this deficiency case.
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negotiation of settlenments’” and the Tax Court’s entry of
deci si ons based on settlenents.

1. 1f the parties to a deficiency case in the Tax Court settle

i ssues that are not within the Court’s jurisdiction, their
settl enent does not expand the Court’s jurisdiction.

Tax litigants, like other litigants, may settle their cases
by agreenment. “In a tax case, it ‘is not necessary that the
parties execute a closing agreenent under section 7121 in order
to settle a case pending before this Court, but, rather, a
settl ement agreenent may be reached through of fer and acceptance
made by letter, or even in the absence of a witing.’'”

Dorchester Indus., Inc. v. Comm ssioner, 108 T.C. 320, 330 (1997)

(quoting Lanborn v. Conmm ssioner, T.C Meno. 1994-515, affd.

wi t hout published opinion 208 F.3d 205 (3d Cir. 2000)).

A settlenment of a |awsuit nmust, by definition, resolve the
subject matter of the lawsuit; and in many instances it wll
resolve only that subject matter. Certainly, there should be no

presunption that when parties settle a |lawsuit they sonehow

"W approve of the IRS' s practice (attenpted here, see supra
p. 6-7 & n.4) of proposing settlenent stipulations that
explicitly recite the truismthat the agreed-upon deficiency wll
bear statutory interest. See IRMpt. 35.8.1.6(6) (Aug. 11, 2004)
(“Care should be taken to include prescribed stipulations
acknow edging that interest will be assessed on the deficiency as
required by lawin all settlenent decision docunents”); see also
|RM pt. 35.8.2.5(1) (Aug. 11, 2004) (“In every case in which a
deficiency or an additional liability is stipulated, it nust be
made clear to petitioners, and docunented, that the Service w !l
not settle the case without petitioners acknow edgi ng that
interest will be conputed and assessed as provided by a |law’).
This salutary practice should be continued, since it wll
general ly prevent m sunderstandings or will at |east, as here,
flush them out early.
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settle other outstanding matters between them |In the absence of
a general release or other express term a party settling a
| awsuit should not be deened to have settled matters outside the
lawsuit.® In a tax deficiency suit, deficiency interest is not
at issue, and a settlenent of the suit that nmakes no nention of
i nterest should not be construed to sonehow settle the issue of

i nterest sub silentio. Cf. Spendthrift Farm Inc. v. United

States, 931 F.2d 405, 407 (6th Cr. 1991) (in a bankruptcy suit,
a closing agreenent resolving anmounts of incone “did not preclude
the RS fromassessing restricted interest against Spendthrift
because restricted interest was not a matter expressly agreed

upon in the agreenment”).?®

8See 15A C. J.S., Conprom se & Settlenment sec. 40 (2002) (“A
valid conprom se agreenent is conclusive on the matters agreed
on, but only as to those matters which the parties fairly
intended to include within its terns and their necessary
consequences”) (citing, inter alia, Metro. Paving Co. v. Intl.
Union of Operating Engrs., 439 F.2d 300, 305 (10th G r. 1971),
cert. denied, 404 U S. 829 (1971)); see al so Sanpete Water
Conservancy Dist. v. Carbon Water Conservancy Dist., 226 F.3d
1170, 1178-1179 (10th Cr. 2000); Rley Mg. Co. v. Anchor d ass
Cont ai ner Corp., 157 F.3d 775, 782-784 (10th G r. 1998); cf.
Manko v. Comm ssioner, 126 T.C. 195, 202 (2006) (a Form 906
“cl osing agreenent [which does not address additions to tax] does
not bar the Conmm ssioner from subsequently determning that a
taxpayer is liable for additions to tax”); Zaentz v.
Comm ssioner, 90 T.C. 753, 761 (1988) (“section 7121 does not
bind the parties [to a Form 906 cl osing agreenent] as to the
prem ses underlying their agreenent; they are bound only as to
the matters agreed upon”).

But see Hurt v. United States, 70 F.3d 1261 (table),
76 AFTR2d 95-7815(4th Cr. 1995) (unpublished opinion), nonacq.
1991-1 C.B. 1 (1997). This case is distinguishable fromHurt in
t hat here respondent’s proposed deci sion docunment explicitly
stated that interest would be due, and the parties’ disagreenent
becane apparent before they signed the final decision docunent.
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However, it is possible for the Comm ssioner and a
deficiency suit petitioner to enter into a settlenent that
resol ves both issues that are in the Tax Court’s deficiency
jurisdiction (such as the suit-year deficiencies) and issues that
are not. For exanple, it is not unusual for the Comm ssioner and
a Tax Court litigant to enter into a settlenent that resol ves
non-suit-year deficiencies that arise fromthe sane or simlar
i ssues that give rise to the suit-year deficiencies. It is even
theoretically possible, though it would be unusual, for the IRS
to enter into a settlenent in which it waives interest!® (which
again, is outside the Court’s deficiency jurisdiction). However,
that possibility does not expand the proper scope of a decision
to be entered by the Court.

Just as a Tax Court decision entered after the trial of a
deficiency case will not address interest, so a decision in such
a case entered pursuant to settlenment will not address
interest.' The parties to a Tax Court suit cannot, by their
settl ement agreenent, confer on the Court jurisdiction that it

otherwi se | acks. Dorn v. Comm ssioner, 119 T.C. 356, 357 (2002).

Even if the parties in a deficiency case unani nously requested

it, the Court would not purport to enter a decision awardi ng or

10See Anthony v. United States, 987 F.2d 670, 674 (10" Gir.
1993). But see IRMpt. 35.8.2.5(1) (“The Service does not settle
Tax Court cases by waiving statutory interest assessnents”).

1See Anthony v. United States, supra at 672-673 (“the Tax
Court’s decision in this case was nerely a pro form acceptance
of the parties’ stipulated agreenent. * * * The Tax Court did
not meke an i ndependent determ nation of interest due”).




- 15 -

denying deficiency interest to the Conm ssioner. Thus, if the
Commi ssioner and the taxpayer in a deficiency case were to enter
into a settlement that explicitly involved a waiver of interest
(i.e., a matter outside the Court’s deficiency jurisdiction),
then no decision entered by the Court in the deficiency case
woul d reflect that interest-waiver term Rather, the Court would
enter decision on the matters that are within its jurisdiction,
and the parties’ agreenent as to interest would be reflected and
ef fect uat ed el sewhere.

If the IRS thereafter violated that agreenent by, for
exanpl e, assessing nore interest than had been agreed to, the
t axpayer could eventually seek to enforce the terns of the
agreenent.!? But in its deficiency case, the Tax Court could not
anticipate and resol ve such a dispute that is outside its
jurisdiction.

Thus, even if M. Smth were correct that the parties here
had agreed to a zero-interest termas part of a settlenent of
this case, the Court could not enter a decision as to interest.

For that reason at |east, his cross-notion nust be deni ed.

2\\6 do not here deci de whet her such a di spute could be
brought under section 7481(c) by notion before the Tax Court, cf.
St auf f acher v. Comm ssioner, 97 T.C 453, 456 (1991) ("Cur
jurisdiction under section 7481(c) is ‘solely to determ ne’
whet her the taxpayer has made an overpaynent of interest ‘inposed
by this title,” i.e., tit. 26, US. Code”); Thomas V.

Commi ssioner, T.C. Menp. 1994-291, 67 T.C M (CCH 3130 (1994),
or whether instead such a dispute nust be brought in the Court of
Federal C ains under 28 U S. C. section 1491(a)(1) or in Federal
District Court under 28 U. S.C. section 1346(a)(1) or (2), either
as a suit to enforce a contract or as a refund suit.
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[11. The parties have not settled this case, because they failed
to reach agreenent as to a material term

For a further reason, both notions for entry of decision
must be denied: The parties failed to effect a valid settl enent
agreenent. A settlement is a contract, and, consequently,
general principles of contract |aw determ ne whether the parties

reached a settl enent. Dorchester Indus., Inc. v. Conm ssioner,

supra at 330. A prerequisite to the formation of an agreenent is
mut ual assent--a “neeting of the mnds”--to all its essenti al
ternms; and the determ nation whether there was a neeting of m nds
sufficient to constitute a contract is one of fact.?®

We find that the parties here did not reach a settl enent
because there was no neeting of the mnds as to a material term
that one of the parties had reason to think was under
consideration—interest. A material termis one “that is
significant or essential to the issue or matter at hand”, Dutton

v. Comm ssioner, 122 T.C 133, 139 (2004) (quoting Black’s Law

Dictionary 611 (7th ed. 1999)), and interest is indeed
significant here. As of July 2007, statutory interest as
conput ed by respondent equal ed al nost a fourth of the tax,

additions to tax, and penalties that respondent had determ ned.

13See Estate of Halder v. Conm ssioner, T.C. Menp. 2003- 84,
85 TCM (CCH) 1051, 1052 (2003) (denying a nmotion for entry of
deci sion, where failure to agree on the value of an asset in the
estate prevented a “neeting of the mnds” so as to settle an
estate tax case) (citing U S. Titan, Inc. v. Guangzhou Zhen Hua
Shi pping Co., 241 F.3d 135, 146 (2d Cr. 2001), Am Merch. Marine
Ins. Co. v. lLetton, 9 F.2d 799, 801 (2d G r. 1926), cert. deni ed,
271 U. S. 688 (1926), Kronish v. Conm ssioner, 90 T.C. 684, 693
(1988), and Manko v. Comm ssioner, T.C Menp. 1995-10).
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By Septenber 2008, after the accrual of interest over an
additional 14 nonths, the potential interest liability was an
even greater proportion of the overall liability--and yet

line 19(c) of the Form 4549- A stated, for whatever reason, an
anount of zero. Each party had a different understandi ng about
this significant matter.

It would not now be within our jurisdiction to resolve, in
this deficiency suit, disputes between these parties about the
anount of not-yet-assessed interest due under a contract between
themthat settled this case.! However, it is within our
jurisdiction to determ ne whether this case has actually been

settled, Estate of Halder v. Conmissioner, T.C. Menp. 2003-84, 85

T.CM (CCH at 1053, and determ ning the existence (or not) of a
settlenment agreenment is critical to our ability to enter a
decision. W have not tried this case on its nerits so as to be
able to enter a decision on the basis of our own findings;

rather, we are asked to enter decision solely on the basis of an
al | eged agreenent of the parties--but the parties cannot agree on
the decision to be entered. On the facts of this case we cannot

enter decision on the basis proposed by either party.?®

4Conpare section 7481(c) (discussed supra pp. 10, 15 n.12),
i nvol vi ng post - assessnent di sputes of interest conputations,
raised by notion within a year after the date of decision in a
deficiency case.

Even though respondent and Ms. Hook agree on the terns to
be entered, we cannot enter decision as against M. Hook al one,
since the liability is a joint liability and neither Ms. Hook nor
respondent has assented to the entry of decision against her

(continued. . .)
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M. Smth is not a tax litigator. He expressly disclained
any ability to performthe conputations required by Form 4549- A
The Court called on himexplicitly to affirmthat “the nunbers
that are reflected on this Form 4549A are nunbers that you are
prepared to commt to,” and he nade that affirnmation. He
probably believed he was thereby agreeing to all the nunbers
stated there--including interest in the amunt of “0.00” on
line 19(c). M. Smith is not sinply an uninfornmed taxpayer who
made the unilateral m stake of assum ng that interest is at issue
in a deficiency suit; rather, he relied on a docunent prepared by
the IRS that, so far as he could tell, expressly stated an
i nterest amount of zero.

However, respondent’s counsel and Ms. Hook’s counsel --both
experienced Tax Court litigators--had a different understanding
(i.e., that the settlenent they had negotiated woul d bear
interest), and for good reason: They understood the Tax Court’s
limted jurisdiction, understood the generality that deficiencies
uphel d by the Court bear deficiency interest, and were famliar
with the IRS s practice, see IRMpt. 35.8.2.5(1), supra note 4,
under which it does not waive interest in settlenments of
deficiency suits. Respondent’s counsel initially |odged the

Form 4549- A only as a presentation of the parties’ “basis of

15, .. conti nued)
al one. The denial of respondent’s notion will be w thout
prejudice to any later joint notion by respondent and Ms. Hook to
sever the cases of the two petitioners under Rule 61(b) and to
enter decision against Ms. Hook only.
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settlenment” and not as a settlenent agreenent or stipulation. A
cl ose reading of the transcript of the hearing held Septenber 9,
2008, shows that respondent’s counsel never said anything
i nconsistent with the notion that what was being agreed to was
“adjustments to inconme” as a “basis of settlenent”, vyielding
deficiencies in tax, additions to tax, and penalties. From her
point of view, the Forns 4549-A were sinply a neans for
describing the basis of their settlenent; the line for interest
on that formwas extraneous; and the ostensible interest anounts
of “0.00” appearing thereon were place-holders, evidently the
equi val ent of “To Be Determ ned”.

The issue here is not whether one of the parties should be
permtted to repudiate, nodify, or set aside a settl enent

agreenent, cf. dark v. Comm ssioner, T.C Meno. 2008-279, but

i nstead whether in fact a settlenment was ever actually achieved
inthis case. On the facts set out above, the parties here did
not settle this case. Because of their different perspectives,

t hey had different understandi ngs of whether interest was a
subject of their settlenent negotiations. Because their apparent
agreenent was reached on the courthouse steps, they did not have
the opportunity beforehand that other deficiency litigants wll
have to confront explicitly the issue of statutory interest when
the settl enment decision docunent is prepared, and to resolve any
m sunderstanding. Their failure to agree becane apparent when
they were unable to execute a stipulation. |In the absence of a

settlenment, the case nust now proceed.



In view of the foregoing,

An appropriate order

will be issued.




